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Comments on the Presumption of Joint Custody
 AN ACT CONCERNING JOINT LEGAL AND PHYSICAL CUSTODY AND EQUAL PARENTAL RIGHTS IN CUSTODY DETERMINATIONS

Comments by John M. Clapp, Chair of the SPC, Inc., 7/21/06
The Shared Parenting Council of Connecticut has a vision that the State of Connecticut will one day support and encourage both parents to be actively involved with their children on a regular and continuing basis. SB 1120, introduced in 2005, goes a long way towards enacting that vision.

Summary of SB 1120

This bill accomplishes some very important objectives. First, in the language of the bill defines “joint custody” as substantial decision making authority as well as substantial and continuing  physical parenting time. This is an important step towards changing Connecticut’s adversarial custody system towards a collaborative model. Secondly, it shifts the burden of proof to the party that does not want shared custody. A parent who wants to spend more time with his or her child and be more involved with decision making would be given the benefit of the presumption that this is in the best interests of the child. It would be up to the other parent to show that shared parenting would harm the child.


This shift in the burden of proof encourages both parents to be involved decision making and parenting time. This is an enormously beneficial change from the current system, which focuses on awarding the children to one of the two parents as the “primary” parent. The bill provides for an alternating schedule of physical custody and companionship time (e,g,, with infrequent exchanges) if the parents cannot agree on a substantially equal arrangement.


Third, the bill recognizes the very harmful effects of attempts by one parent to produce a split between the children and the other parent. In the words of the bill, “a parent has knowingly made a false allegation of parental unsuitability against the other parent” cannot have the best interests of the child at heart. The other parent should be presumed to be the only fit parent.

How should SB 1120 be changed?

Section 1, parts (a) – (g), establishes the basic responsibility of the Courts to hear custody cases. The SPC suggest substituting the phrase “the benefit to children from having both parents actively involved in their lives” for the phrase “the constitutionally protected rights of both parents.” Reasoning: 1) It is difficult to point to a section in the Constitution where the rights of both parents are specified; 2) Even where the Constitution might 
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address related rights, a long history of case law says “the best interests of the child” limit these Constitutional protections.
Section 2, part (a). This part defines the phrase “Joint Custody.” The SPC suggests: “awarding physical custody [shall be shared by] and companionship time to the parents [in such a way] so as to assure the child of substantial, regular and continuing contact with both parents.” I.e., eliminate “equal” and substitute “substantial, regular and”.  Reasoning: 1) The wording is so strong as to invite easy rebuttal.; 2) Nothing is exactly equal in this life, and to legislate this is foolish.

Section 2, part (b). This is the heart of the matter. The SPC endorses the presumption of joint custody with the burden of proof on the parent who objects.

Section 2, part (c). “Conciliation” is important because it tends to cut-off the high conflict cases before they get out of control. The SPC recommends that this be defined as follows: “Conciliation is defined to mean that the parties submit their claims and counter claims to a mediation therapist with a practice demonstrating family conflict resolution. A summary of recommendations by the therapist shall become part of the evidence available to any future litigation.”

Section 2, part (d). This section specifies the grounds available to the court for granting joint custody as defined in Section 2, part (a). The problem here is the heavy emphasis on “equal physical custody of and companionship time.” The SPC suggests that this language be replaced by “joint custody as defined in Section 2, part (a).”
Section 2, part (e). This section says that the parent who knowingly who knowingly makes false allegations of parental unsuitability against the other parent is not worthy of being granted joint custody. The SPC agrees that the parent making false allegations has thereby demonstrated his or her inability to make decisions in the best interests of the child.
For more details, and for the full text of the law, click the link entitled “The Best Interests of the Child” at http://www.sharedparentinginc.org/legislative.html.
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